
Annual Report for Foley Lawsuit 
October 15, 2013 

The Foley Lawsuit is regarding former residents of the State’s Training Schools who are not
members of the Jackson Class. The lawsuit resulted in a settlement and the terms are detailed in a
January 8, 2010 Settlement Outline, which was approved by the Federal Court on March 26, 2010.
The settlement provides for the compilation of an Annual Report for a period of five years regarding
the circumstances of the former residents of the State’s Training Schools, as follows: 

The DD Planning Council will, within available resources, for a period of five years,
annually gather information from all parties, to the extent that it is made available,
regarding the circumstances of former residents of the State’s Training Schools, who
are not members of the Jackson Class, and publish an annual public report which
describes the circumstances of those persons. 

It is recognized and agreed that the DDPC will do no independent investigation of
facts regarding the report in question, but merely compile information from other
parties. 

The DD Planning Council (DDPC) requested information from all parties. This report includes the
following: 

1. Department of Health August 15, 2013, Initial Submission to Third Annual Report.

2. Plaintiffs’ August 15, 2013, Initial Submission for DDPC’s 3rd Annual Report.

3. Department of Health September 5, 2013, Response. 

4. Developmental Disabilities Planning Council Office of Guardianship October 15,
2013 Report. 
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August 15, 2013 
 

SENT VIA EMAIL  
 
 

Agnes Maldonado, Executive Director 
NM Developmental Disabilities Planning 
Council 
810 W. San Mateo, Suite C 
Santa Fe, NM 87505 
agnes.maldonado@state.nm.us 
 
Rosalie Fragoso, Legal Counsel, 
NM DDPC Guardianship Program 
NM Office of Guardianship 
810 W. San Mateo, Suite C 
Santa Fe, NM 87505 
rosalie.fragoso@state.nm.us 
 
 
 Re: JM. v. DOH et al, Case. No. 07-CV-00604-RB-ACT  
  Defendants’ Third Annual Report 
 
 
Dear Ms. Maldonado: 
 
 This report constitutes Defendants’ obligation to report annually, for a period of five 
years, on the status of the individuals who may be eligible for the benefits of the Settlement 
Agreement signed January 8, 2010 and covers the period from July 4, 2012 to August 15, 2013.  
 
 Defendants continue to meet with the individuals identified as eligible according to the 
terms of the Agreement and to facilitate referrals to appropriate programs as appropriate. (See 
Attachment A, CSI Visitation Report dated July 19, 2013).  
 
 The past year has been significant for Plaintiffs’ filing of Fourth and Fifth Arbitration 
Demands. 
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Fourth Arbitration Demand 
 
 On June 4, 2012, Plaintiffs filed a Fourth Arbitration Demand, alleging, inter alia, that the 
terms of the Settlement Agreement were not being met. (See Attachment B, and Defendants’ 
response, Attachment C)  Following a two day Arbitration in July 2012, the Arbitrator requested 
that Defendants create a grid/spreadsheet populated with data points identified by Plaintiffs as 
necessary to demonstrate Defendants completion of the terms of the Settlement Agreement. 
Since many of the recommendations made by the Columbus Organization were beyond the data 
points requested by Plaintiffs, a separate Word document titled “Other Recommendations” (for 
each individual who received Columbus recommendations) was created to report on the 
resolution of those Other Recommendations.  With the assistance of the Arbitrator, the design of 
the grid and the Other Recommendations was accomplished in August 2012. (See Attachment D, 
email dated August 28, 2012) 
 
 Defendants completed the grid and accompanying documents on January 16, 2013(1). 
(See Attachment E) Further communication between the parties continued in an effort to answer 
all Plaintiffs’ questions related to the grid and documents. (See Attachments F and G) 
 
 Despite these comprehensive reports, Plaintiffs filed a Fifth Arbitration demand on May 
13, 2013. (See Attachments H and Defendants’ Response Attachment I) 
 
Fifth Arbitration Demand  
 
 The Fifth Arbitration was held June 17, 2013.  The grid and Other Recommendation 
documents were submitted by Defendants as evidence of completion of the terms of Paragraph 3 
c of the Settlement, which states as follows:  
 
 Needed Services Evaluations:  

c) For those people whose need for safety, medical care or services 
and support are determined by the assessment conducted by Columbus 
as not being met, a CSI worker will meet with each resident, and with 
each person’s guardian, surrogate or friend, etc, if any, to facilitate the 
application for appropriate programs and services. In the event 
Columbus determines that a person appears eligible for a Waiver 
program, Columbus will initiate application for those waiver services 
on behalf of each person and will simultaneously apply for PCO 
services. The State Defendants will promptly process all applications 
initiated by Columbus. Defendants shall have sole responsibility for 
the provision of services provided to the former residents, in 
accordance with the program guidelines, eligibility criteria, and 

                                                 
1 Despite the use of unique identifiers, the Grid and documents identified as Other Recommendations are not 
attached to this report due to the volume of Protected Health Information and other sensitive issues discussed in the 
documents.  
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available funding, subject to the Defendants respective statutory and 
regulatory responsibilities. DOH shall be responsible for gathering the 
documents necessary to support the application for services for any 
individual needing such applications to be processed. Applications 
shall be processed promptly. Columbus’s assessments shall be 
attached to any application for services. 

 
 On July 30, 2013, Arbitrator Gross entered Defendants form of order 
stating that Defendants have complied with the terms of Paragraph 3c of the 
Agreement, with the condition that Defendants have a continuing obligation to 
refer or re- refer any individual  with a pending guardianship application who may 
have declined services prior to the appointment of a guardian. (See Attachment J) 
 
 Following the filing of the Order regarding the Fifth Arbitration, the 
Arbitrator directed the parties to meet and attempt to narrow the scope of the 
remaining Paragraph in dispute, Paragraph 3d. The parties met multiple times in 
July and continue to seek resolution. (See Attachment K) 
 
 The Arbitrator has set September 6, 2013, for the Sixth Arbitration to 
determine the scope of Paragraph 3d, and to make a final determination on how far 
the Defendants are required to go to meet the intent of Paragraph 3d.  

 
 
      Respectfully Submitted, 
 
      WALZ AND ASSOCIATES 
 
      /s/ Jerry A. Walz  
      /s/ Kathyleen M. Kunkel, Esq.  
      /s/ Anne T. Alexander, Esq.  
 
      Jerry A. Walz 
      Kathyleen M. Kunkel, Esq.  
      Anne T. Alexander, Esq.  
 
JAW/scc 
 
Enclosure(s): as noted. 
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cc via email w/out enclosures: 
 

 Peter Cubra, Esq.  
 John Hall, Esq.   
 Charles Peifer, Esq.  
 Nancy Simmons, Esq.  
 Rachel Higgins, Esq.  
 Lynn Gallagher, ALTSD Acting General Counsel  
 Norm Weiss, Esq.  
 Gabrielle Sanchez-Sandoval, DOH Acting General Counsel  
 Cathy Stevenson, Director DDSD 
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PETER CUBRA 
JOHN HALL 

KELLY K. WATERFALL 
attorneys 

3500 Comanche Rd NE, Suite H 
Albuquerque, NM 87107-4546 

TELEPHONE: FACSIMILE: 
(505) 256-7690 (505) 256-7641 

 
August 15, 2013 
 
VIA ELECTRONIC MAIL:  
Agnes Maldonado 
Executive Director 
NM Developmental Disabilities Planning Council 
810 W. San Mateo, Suite C 
Santa Fe, NM 87505  
agnes.maldonado@state.nm.us 
 
Rosalie Fragoso 
Legal Counsel, NM DDPC Guardianship Program 
NM Office of Guardianship 
810 W. San Mateo, Suite C 
Santa Fe, NM 87505 
rosalie.fragoso@state.nm.us 
 

Re: JM v. NM DOH, NO. CV-07-604 RB/ACT 
 
Dear Ms. Maldonado and Ms. Fragoso: 
 
We are writing to provide to you Plaintiffs’ submission for inclusion in the DDPC’s third annual 
report with respect to implementation of the January 8, 2010 settlement agreement in JM et al. v. the 
New Mexico Department of Health et al..  Significant progress has been made in the past year, but 
we are sorry to report that, although it has been over three years since Plaintiffs dismissed their 
lawsuit against the State in exchange for Defendants’ promises to take specific actions set forth in 
the settlement agreement, Defendants have not yet provided to the hundreds of former Training 
School residents some of the promised benefits to which they are entitled.  Defendants also have not 
fully complied with the Arbitrator’s Orders, in a timely and fair way.  
 
Noncompliance During the First Year (May 2010 through June 2011) 
 
The letter drafted by Plaintiffs’ counsel on July 1, 2011, that was included in the DDPC’s first annual 
report, set out the violations of the settlement agreement that occurred between May 2010 and June 
2011. They are briefly summarized here to provide context for the more recent problems in the third 
year. 
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In 2010, the Department of Health (DOH) first substantially violated the settlement agreement by 
excluding from its benefits those people who were enrolled in any Waiver program; over 100 people. 
On July 29, 2010, Plaintiffs’ counsel made our first arbitration demand, and on August 10, 2010, the 
Arbitrator ordered DOH to promptly arrange for professionals from the Columbus Organization to 
provide the required decisional capacity evaluations to all eligible persons, including those persons 
enrolled in a Waiver program. 
 
In 2010, Defendants also violated the settlement agreement by blocking our ability to evaluate 
compliance, and to assist members of the proposed class, by refusing to honor the release of 
information forms signed by 30 members of the proposed class. On June 14 and 30, 2010, Plaintiffs’ 
counsel sent thirty release forms to Defendants, but Defendants did not provide any of the requested 
documents.  On October 22, 2010, Plaintiffs’ counsel made our second arbitration demand.  On 
November 9, 2010 the second Arbitration Hearing was held.  The Arbitrator ordered all Defendants 
to comply with our record requests within 30 days of receipt of a request; ordered DOH to verify in 
writing any refusal by a member of the proposed class to be contacted by DOH agents; and ordered 
DOH to have its Community Services Integration project (“CSI”) staff, DOH employee case 
managers, provide the required periodic visits to members of the proposed class. 
 
Defendants issued their first report regarding their actions to comply with the settlement agreement 
at the beginning of November 2010.  The report showed that the CSI case managers were not visiting 
members of the proposed class at least quarterly and were also maintaining caseloads that exceeded 
the limit set forth in the settlement agreement (no more than 40 people per case manager). On 
November 20, 2010, Plaintiffs’ counsel made our third arbitration demand, and on December 16, 
2010 the third Arbitration Hearing was held.  On January 20, 2011, the Arbitrator ordered 
Defendants:  to report on the activities of CSI workers; to report periodically on the status of 
guardianship, Personal Care Option (PCO) and Waiver applications for members of the proposed 
class; to comply with CSI personnel, caseload, and visitation standards; and to meet and confer with 
Plaintiffs’ counsel regarding provision of notice of the settlement agreement to eligible people.  
 
On March 23, 2011, Plaintiffs’ counsel and Defendant DOH met and conferred, and agreed upon 11 
follow-up actions. However, as of our July 1, 2011 letter to the DDPC, Defendant DOH still had not 
provided Plaintiffs’ counsel with the following information it had agreed to provide:  

1. A single document showing all CSI activities for members of the proposed class; 
2. An update regarding the search for certain computer disks containing DOH information and 

what had been done to check state Records Archives for the records of the people who had 
signed releases; 

3. Details regarding DOH’s placement on a “Do Not Contact” list of certain individuals who 
had reportedly elected to “opt out” of the settlement agreement’s benefits; and 

4. What had been done, and was planned, for those individuals on the Do Not Contact list. 
 
Noncompliance During The Second Year (July 2011 through June 2012) 
 
The details of the violations of the settlement agreement that occurred between July 2011 and June 
2012 were set forth in the July 2, 2012 letter from Plaintiffs’ counsel that was included in the 
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DDPC’s second annual report. Those violations are briefly summarized here to provide context for 
the more recent problems in the third year. 
 
On August 24, 2011, Plaintiffs’ counsel wrote to Defendants and asked them to address the fact that 
at least 29 individuals were not yet receiving the PCO services to which they were entitled under the 
settlement agreement.  We also asked for the names, contact information, and copies of all CSI 
materials pertaining to those individuals to enable us to assist them ourselves, and offered to enter 
into the type of confidentiality order we had entered into with the DDPC in order to protect those 
individuals’ confidentiality. On November 2, 2011, Defendants responded to some of our questions, 
but refused to provide us with the individuals’ names and contact information. 
 
On February 10, 2012, Plaintiffs’ counsel again wrote and asked Defendants to promptly address our 
ongoing concerns regarding Defendants’ apparent failure to fully comply with the Arbitrator’s 
November 2010 and January 2011 Orders, as well as with the settlement agreement.  We asserted 
that Defendants had failed to provide: 

1. The report describing the activities of Defendants’ CSI personnel which the Arbitrator 
ordered on January 20, 2011; 

2. Documents requested by Plaintiffs’ counsel within 30 days of receipt of those requests; 
3. An affidavit verifying how they have confirmed and documented in writing an explicit 

refusal to be contacted by Defendants for the 41 individuals listed as “Do Not Contact” in 
Defendants’ November 2010 status report; 

4. Monthly reports compliant with their established reporting requirements; and 
5. The needed level of CSI assistance to some eligible individuals. 
 

We also asked Defendants to provide us with the names of the 101 individuals about whom we had 
expressed concerns in this letter.  We stated that we wanted the names in order to review the records 
and other information we already possessed regarding those 101 people, to evaluate whether each of 
them was receiving the benefits to which they were entitled under the settlement agreement.   
 
On March 2, 2012 we met with Defendants to discuss our February 10, 2012 letter.  At the meeting 
Plaintiffs’ counsel submitted to Defendants 22 Regional Office Requests for Intervention (“RORIs”) 
regarding individuals about whom we had specific concerns.  On April 2, 2012, Defendants provided 
a written response that did provide Plaintiffs’ counsel with some additional information, but did not 
remedy a number of violations of the 2010 and 2011 Orders, as well as the other violations of the 
settlement agreement. 
 
On June 4, 2012, Plaintiffs’ counsel made our fourth arbitration demand, to remedy Defendants’ 
failures to fully comply with the 2010 and 2011 Orders, and seeking additional remedial orders 
regarding Defendants’ other violations of the settlement agreement. 
 
On June 22, 2012, Defendants provided Plaintiffs’ counsel with updated redacted Service Plans 
regarding the individuals referred by Columbus for services from CSI workers.  Those Service Plans, 
unfortunately, provided additional and ongoing evidence that some CSI workers were not adequately 
helping our clients. Those problems are illustrated below by the examples of Mr. A and Ms. B. 
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At the time of the June 22, 2012 arbitration, Mr. A was a 58-year old man with developmental 
disabilities who was still stuck in a nursing home after being placed there against his wishes over 
three and one-half years earlier.  The nursing home had never provided him with the specialized 
services to which he was entitled under federal Preadmission Screening and Annual Resident Review 
(PASRR) regulations, to address his developmental disabilities.  Following the October 20, 2010 
evaluation of Mr. A, Columbus made the following two referrals to CSI: 

- The status of [Mr. A’s] PASRR evaluations should be reviewed…. Further 
evaluation, identification of specialized services (as appropriate), and consideration 
of less restrictive living alternatives should be incorporated into that process. 
- [Mr. A] could benefit from support from an advocate independent of his family in 
voicing his preferences regarding his living situation and in reviewing his due process 
options. 

CSI’s sole response to these referrals was to give a copy of the Columbus report to the nursing 
home’s director of nursing and case manager, after which CSI closed its work on the Columbus 
referrals.   
 
At the time of the June 22, 2012 arbitration, Ms. B was an 87-year old woman with developmental 
disabilities who had been placed in the 1970s by the Training School into a Shelter Care Home with 
people who were not her family, without a guardian.  After the state shut down the facility, the owner 
took Ms. B into her home, where Ms. B performed chores.  Following the August 4, 2010 evaluation 
of Ms. B by Columbus, the following referrals were made to CSI: 

- [Apply for a guardian for Ms. B.] 
- [Apply for the DD Waiver.] 
- Expedite obtaining PCO Services, if possible. 
- [obtain an ID card for Ms. B] 
- [get Medicaid reinstated] 

Fourteenth months later, a corporate guardian was appointed.  PCO services had not been obtained; a 
DD Waiver application had still not been completed; Medicaid was not reinstated and no ID card had 
been obtained. But once a corporate guardian was appointed, CSI simply handed the tasks over to the 
guardian.     
 
Noncompliance During the Third Year (July 2012 through June 2013) 
 
The remainder of this letter summarizes the areas of noncompliance July 2012 through the present. 
 
On July 19 and 24, 2012, the fourth Arbitration Hearing was held.  The Arbitrator ordered that: 

1) the parties cooperatively determine and designate the information about Defendants’ 
actions to implement the settlement agreement which Defendants would provide to Plaintiffs’ 
counsel in order to comply with Section 9 the Arbitrator’s January 2011 Order requiring a “third 
report” regarding CSI actions; and 

2) DOH promptly prepare and distribute a spreadsheet containing the agreed-upon 
information.   
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On January 16, 2013, nearly six months later, DOH provided Plaintiffs’ counsel with their initial 
Spreadsheet and attachments, and then updated the Spreadsheet and attachments nine days later in 
response to our concerns with their initial production. On February 7, 2013, Plaintiffs’ counsel wrote 
to DOH and its counsel, identifying with specificity how even their updated Spreadsheet and 
attachments demonstrated a continuing failure to fully comply with the Arbitrator’s orders (Letter 
attached as Exhibit 1). On February 11 we met with DOH to discuss our concerns. 
 
On March 8, Defendants responded to the February 7 letter (Letter attached as Exhibit 2), including a 
second updated Spreadsheet and attachments. The letter belatedly addressed the concern we had 
identified the previous summer regarding 38 specific individuals who had not received all of their 
quarterly, in-person CSI visits.  However, while the March 8 updates did provide some additional 
information, they nevertheless represented a continuing failure to remedy substantial violations of the 
Arbitrator’s June 2012 and January 20, 2011 orders. 
 
On May 13, 2013 Plaintiffs’ counsel made our fifth arbitration demand, requesting that the Arbitrator 
conduct an arbitration to remedy DOH’s failures to fully comply with the Arbitrator’s Orders, and to 
enter additional remedial orders regarding DOH’s other violations of the settlement agreement. 
(Demand attached as Exhibit 3.) 
 
On June 10, DOH Defendants responded to our fifth arbitration demand in a letter to the Arbitrator.  
(Letter attached as Ex. 4.)   
 
On June 17, the fifth Arbitration Hearing was held.  The Arbitrator found that, as of June 2013, DOH 
had completed the DD Waiver application process for all but a small number of people; that the PCO 
application process had been completed by DOH for those people, except those for whom PCO 
services were “declined,” and that guardianship applications had been submitted for those people 
recommended by Columbus.  The Arbitrator concluded that Defendants have substantially complied 
with the requirement for completing applications for Waiver, PCO and guardianship services for 
member of the proposed class identified by Columbus as needing those supports. 
 
At the June 17, 2013 Arbitration Hearing, evidence was presented regarding Mr. A and Ms. B, and 
other individuals, indicating that they are in no better position now than a year ago, in spite of our 
drawing specific attention to their plights.  Plaintiffs have requested additional orders regarding CSI 
services.  However, the parties disagreed about what the settlement agreement requires CSI workers 
to do for people, beyond the applications for Waiver, PCO and guardianship services.  Therefore, the 
arbitration will reconvene on September 6, 2013 to address the CSI issues.  The parties were unable 
to agree upon a form of order reflecting the June 17, 2013 Arbitration Hearing and so, on July 11, 
2013, they submitted Plaintiffs’ Proposed Form of Order and Defendants’ Proposed Form or Order, 
respectively, to the Arbitrator. 
 
In order to provide context for the Arbitrator’s current orders as well as Defendants’ continuing 
violations of the Settlement Agreement and the Arbitrator’s previous Orders, Plaintiffs’ counsel’s 
Proposed Form of Order began with a recitation of the Arbitrator’s findings since the parties entered 
into the Settlement Agreement three and a half years ago.  Our proposed order concluded with: 
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1. Defendants will continue to meet the CSI caseloads standards established in Paragraph 3(d) 
of the Agreement; 

2. Defendants will promptly complete the PCO and Waiver application process for any person 
identified by Columbus as eligible for Waiver services whenever the eligible individual, or 
any duly appointed guardian, Power of Attorney or healthcare surrogate, elects to pursue 
PCO or Waiver services on behalf of that individual; 

3. Defendants’ CSI personnel will implement each eligible person’s CSI service plan; 
4. Counsel for the parties will meet and confer at their earliest convenience in an effort to reach 

agreement about the nature and quality of assistance that CSI personnel should provide to 
individuals pursuant to Paragraph 3(d); and 

5. If the parties do not reach agreement about the nature and quality of CSI assistance that 
should be provided pursuant to Paragraph 3(d), an arbitration hearing will be held on 
September 6, 2013 to decide that issue. 

 
In contrast, Defendants’ Proposed Form of Order simply stated that Defendants have complied with 
Paragraph 3(c) of the Settlement Agreement and that Defendants have a continuing obligation under 
Paragraph 3(c) with regard to individuals with pending guardianship referrals. 
 
On July 30, 2013, the Arbitrator adopted, verbatim, Defendants’ Proposed Form of Order as the 
Arbitrator’s own order.   
 
Concerns Regarding Guardianship Issues 
 
In October 2012, Plaintiffs’ counsel requested a meeting with DDPC and DDPC’s counsel to discuss 
with the DDPC’s Executive Director, Agnes Maldonado, the situations of the 26 individuals listed in 
the DDPC Office Of Guardianship’s (OOG) Second Annual Report as not having received the 
guardianship for which Columbus had made a referral.  Many of those people had their guardianship 
file at the OOG closed, without any court determining whether the person needed the guardianship 
support recommended by Columbus. 
 
After the meeting, the DDPC agreed to petition the applicable courts to consider guardianship 
petitions for those additional 26 people for whom guardianship was recommended by Columbus.  
We understand that the DDPC has initiated all such petitions.  Evidently due to staffing issues in the 
DDPC’s Office of Guardianship, many of those cases do not seem to be moving forward.  We hope 
that those guardianship cases will soon be moved forward by the Office of Guardianship, enabling a 
judge to decide whether, and to what extent, any form of guardianship is necessary for the people 
identified by Columbus as needing a guardian. 
 
Conclusion 
 
These are the most important areas in which the settlement agreement remains out of compliance at 
this time: 
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1. CSI personnel have not implemented some of the recommendations made by Columbus for 
members of the proposed class, and some CSI personnel are not effectively providing needed 
case management assistance to members of the proposed class; 

2. Many members of the proposed class who are eligible for the Personal Care Option program 
still are not receiving those services, and some of them have had there applications for PCO 
services halted by people who have no legal authority to prevent the class member from 
receiving the PCO services for which they are eligible; 

3. Most members of the proposed class who are eligible for, and need, Waiver services are not 
yet getting them;  

4. Dozens of members of the proposed class who need assistance in order to make decisions 
still do not have the guardian or medical surrogate decision-maker which they need; 

5. ALTSD Defendants are improperly reducing Personal Care Option services for members of 
the proposed class, and CSI case managers are not effectively assisting the class members to 
prevent inappropriate reductions in PCO services; and 

6. People who are stuck in nursing homes are not getting assistance from CSI to get out.  
 
A full three and one-half years have passed since Plaintiffs agreed to dismiss their lawsuit against 
Defendants in exchange for Defendants taking the actions set forth in the settlement agreement.  
Nevertheless, many members of the proposed class still have not received the benefits of the 2010 
settlement agreement.  
 
In light of Defendants’ continuing failures to comply with some of their obligations under the 
settlement agreement, counsel for Plaintiffs again urge the DDPC to advocate on behalf of members 
of the proposed class, to assist those people to obtain the things to which they are entitled under the 
settlement agreement and, especially, to promptly help them to get the assistance they need from the 
DDPC’s Office of Guardianship to obtain needed support in making informed choices about their 
living arrangements, their finances, and the services they receive. 
 
Very truly yours, 

Peter Cubra 
Peter Cubra 
 
cc via electronic mail:  

Weiss, Norm (nweiss@srw-law.com) 
Walz, Jerry A. (jerryawalz@walzandassociates.com) 
Kunkel, Kathyleen (kathy_kunkel@walzandassociates.com) 
Sanchez-Sandoval, Gabrielle, General Counsel, DOH 
(Gabrielle.SanchezSandoval@state.nm.us) 
Lynn Gallagher, General Counsel NM ALTSD (Lynn.Gallagher@state.nm.us) 
Raymond Mensack, General Counsel NM HSD (Raymond.Mensack@state.nm.us) 
Peifer, Charles (cpeifer@peiferlaw.com)  
Simmons, Nancy L. (nlsimmons@swcp.com) 
Higgins, Rachel E. (rachelhigginsjd@gmail.com) 
Hall, John (johnfordhall@mac.com) 
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September 5, 2013 
 
VIA ELECTRONIC MAIL: 
Agnes Maldonado 
Executive Director 
NM Developmental Disabilities Planning Council 
810 W. San Mateo, Suite C 
Santa Fe, NM 87505 
agnes.maldonado@state.nm.us 
 
Rosalie Fragoso 
Legal Counsel, NM DDPC Guardianship Program 
NM Office of Guardianship 
810 W. San Mateo, Suite C 
Santa Fe, NM 87505 
rosalie.fragoso@state.nm.us 
 
 Re: JM v. NM DOH, No. 07-cv-604 RB/ACT 

Defendants’ Response to Plaintiffs’ submission for inclusion in the DDPC’s 
Third Annual Report 
 

Dear Ms. Maldonado and Ms. Fragoso: 
 

Defendants dispute Plaintiffs’ conclusion on page 6, that the settlement agreement is out 
of compliance. Specifically, CSI personnel continue to assist the former residents and are in 
compliance with the negotiated terms of the settlement agreement that describe the 
recommended visitation and assistance.  All former residents have been referred for Personal 
Care Option and those not receiving the services have declined or are ineligible for the program. 
ALTSD does not administer the PCO program and does not improperly reduce services. 
Individuals who are eligible for waiver services are on the Central Registry wait list, in 
compliance with the terms of the settlement agreement. The current wait list is approximately ten 
years for recent applicants.  Plaintiffs were fully aware of the wait list challenge at the time of 
the settlement agreement. All Columbus recommendations for surrogate decision makers have 
been addressed by CSI personnel, however, individual’s lives are not static and the need for 
support may change.  The Office of Guardianship continues to consider petitions.  
  



Agnes Maldonado 
Rosalie Fragoso 
September 5, 2013 
Page 2 of 2 
 
 
 
 Defendants agree with Plaintiffs that, following the 5th Arbitration, the Arbitrator 
concluded that Defendants have substantially complied with the requirement for completing 
applications for waiver, PCO, and guardianship services for the former residents identified by 
Columbus as needing those supports. The Arbitrator adopted, verbatim, the Defendants proposed 
form of order resulting from the 5th Arbitration held on June 17, 2013. 
 
 
    Respectfully submitted, 
     
    WALZ AND ASSOCIATES 
 
    /s/ Kathyleen M. Kunkel 
 
    Kathyleen M. Kunkel 
    Anne T. Alexander 
 
KK/alw 
cc: Norm Weiss, Esq. 
 Jerry A. Walz, Esq. 
 Gabrielle Sanchez-Sandoval, Esq. 
 Lynn Gallagher, Esq. 
 Raymond Mensack, Esq. 
 Charles Peifer, Esq. 
 Nancy L. Simmons, Esq. 
 Rachel E. Higgins, Esq. 
 John Hall, Esq. 
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New Mexico Developmental Disabilities Planning Council Office of Guardianship 
Third Annual Report 

October 15, 2013 
 

The Office of Guardianship (OOG) received 74 referrals for guardianship through October 15, 2013.   Of those, 36 have court appointed 
guardianships in place, 29 are pending completion, and 9 either did not qualify for OOG services or were otherwise addressed.  
 
In its August 12, 2012 Report, OOG reported 25 referrals were either rejected by the OOG or withdrawn by the referring party, and reported one 
pending guardianship (that was ultimately rejected by the OOG).  Since then, OOG agreed to review those 26 cases and has reopened 22.  
Please see the following table for the status of those 26 cases: 
  

Status of 26 Disputed Cases 

ID Type Notes   ID Type Notes 

3385 Corporate 
Individual lives on Indian Land; OOG agreed to 
file a Petition in State Court with Notice to the 
Navajo Courts 

 

3476 Corporate 
Individual lives on Indian Land; OOG agreed to file 
a Petition in State Court with Notice to the Navajo 
Courts 

3386 Corporate 
Individual lives on Indian Land; OOG agreed to 
file a Petition in State Court with Notice to the 
Navajo Courts 

 

3479 Corporate 
Emergency Guardianship obtained; individual is 
incarcerated. 

3398 Family Family guardian appointed 

 

3481 Corporate 
This individual is incarcerated. Petitioning attorney 
is attempting to obtain necessary from the prison 
physician.  

3402 Family Individual moved out of state 
 

3491 Family   

3404 Corporate Pending 

 

3496 Corporate 
Petition for corporate guardianship filed.  Family 
member is willing to become guardian. 

3407 Corporate Pending 
 

3503 Corporate   

3408 Corporate 
Emergency Corporate Guardianship obtained. 
Family will be appointed. 

 

3517 Family 
A guardianship through the Navajo Courts already 
exists. 

3409/858 Corporate Pending 

 

3521 Corporate 
Individual lives on Indian Land; OOG agreed to file 
a Petition in State Court with Notice to the Navajo 
Courts 

3413 Corporate Pending 

 

3544 Corporate 
Individual lives on Indian Land; OOG agreed to file 
a Petition in State Court with Notice to the Navajo 
Courts 

3439 Corporate Judge denied Petition for Guardianship 
 

3558 Corporate Pending 

3443 Corporate Petition pending. 
 

3792 Corporate Pending 

3473 Corporate Assigned to petitioning attorney 
 

4193 Family Family guardian appointed 

3474 Corporate 
Family did not qualify for services; family hired 
attorney and obtained family guardianship 

 

4218 Corporate Corporate guardian appointed 
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In addition to reopening 22 cases, OOG received an additional 20 referrals between August 12, 2012 and October 15, 2013.  Please see the 

following tables for the status of these referrals.  

Corporate Referrals from August 9, 2012 to October 15, 2013 
 

Family Referrals from August 9, 2012 to October 15, 2013 

ID Notes 

 

ID Notes 

950 Completed 

 

4211 Does not qualify for services 

3730 Petition pending 

 

4234 Petition pending 

3812 Completed 

 

4249 Petition pending 

4184 Completed 
 

4258 Family member appointed guardian. 

4238 Petition pending 

 

4335 Pending receipt of information to determine if application 
qualifies for services 

4267 Petition pending 

 

4341 Pending receipt of information to determine if application 
qualifies for services 

4275 Petition pending 

 

4355 Petition pending 

4292 Petition pending 

 

4496 Pending receipt of information to determine if application 
qualifies for services 

4351 Transfer of guardianship from family to corporate pending 
   4461 Petition pending 

   4480 Transfer of guardianship from family to corporate pending 
   4481 Transfer of guardianship from family to corporate pending 
    

Please let us know if we can provide additional information.  

 
New Mexico Developmental Disabilities Planning Council 
Office of Guardianship 
625 Silver Av. SW Suite 100 
Albuquerque, NM 87102 
(505) 841-4519 
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